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The Annual Meeting 

Like the recent American Bar Association Convention, the seventh an- 
nual meeting of The National Conference of Bar Examiners, held in Kansas 
City on September 28, was generally considered one of the most successful 
and interesting gatherings the organization has ever held. Examiners from 
more than twenty states were present during the morning and afternoon 
sessions and many of them took part in the discussions. The addresses of 
Chairman Riordan and Mr. Horace B. Garman are published in this issue 
and those of Dean Herschel W. Arant and Mr. Louis E. Wyman will be 
printed subsequently. 

The nominating committee appointed by the Chairman, consisting of Mr. 
Wilbur F. Denious of Colorado, Mr. Warren F. Cressy of Connecticut and 
Mr. J. L. Goggans of Texas, made the following nominations, the nominees 
being unanimously elected: 

For Chairman, A. G. C. Bierer, Jr., of Oklahoma. 
For Secretary-Treasurer, Will Shafroth. 
For members of the Executive Committee: 
For a two-year term—Mr. John Kirkland Clark of New York. 
Mr. Horace B. Garman of Illinois. 


The Chairman announced that by action of the Executive Committee, Miss 
Marjorie Merritt, secretary to Mr. Shafroth, had been made Assistant Secre- 
tary of the Conference. 

The afternoon session of the Conference was conducted by the Missouri 
Board, Mr. Robert B. Caldwell of Kansas City, the Chairman, presiding. 
The first part of the program consisted of an explanation of the method used 
in conducting a character investigation of original applicants, followed by an 
examination of two pseudo-candidates, Mr. R. P. Rogers, Jr., and Mr. John 
F. Cleary, Jr., of the Kansas City bar, who played their parts so well that in 
the ensuing discussion one examiner rose to inquire whether or not these 
were actually candidates for admission to the bar. The examination was 
conducted by Mr. John S. Marsalek of the St. Louis character committee, 
assisted by Mr. E. S. North and Mr. Frank H. Terrell of Kansas City. The 
examination of one of the applicants followed closely an actual occurrence 
which once took place before the St. Louis committee. 

Following this well produced curtain-raiser, Mr. Caldwell again took 
charge of the meeting and distributed three types of booklets, each of which 
contained ten bar examination questions, a short statement of the law in- 
volved, and ten answers actually given by applicants. These three types of 
books were distributed to the bar examiners, to the law school teachers, and 
to the practicing lawyers present belonging to neither of these categories, to be 
marked and turned in. When the results were tabulated it was found that 
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the bar examiners had given a lower average mark than the papers had actu- 
ally received at the hands of the Missouri Board, that the law school teachers 
had given the same average mark within about one-tenth of one percent, and 
that the practicing lawyers had given a higher mark than the Missouri Board. 
The session was both instructive and interesting. A limited number of the 
questions which were distributed and the answers given by students are 
available and will be supplied to any bar examiner who writes to the Secre- 
tary. Mr. Will Shafroth, at 605 South State Street, Ann Arbor, Michigan. 





The National Conference of Bar Examiners 
— Its Accomplishments and Service 


Address of John H. Riordan as Chairman of The National Conference of Bar 
Examiners, at Kansas City, September 28, 1937 


Its GENESIS AND Earty ACTIVITIES 


Seven years ago a handful of bar examiners met at Chicago following a 
session of the Section on Legal Education of the American Bar Association, 
and initiated The National Conference of Bar Examiners. Prior to that time, 
most of the other professional-admission groups had established national or- 
ganizations, but the bar examiners of the different states were isolated from 
and unknown to each other. Their technique was as varied as their numbers, 
and their standing and influence in the nation was nil. Indeed, it may be 
truly said they were even “without honor in their own country.” 

Since that time the existence and activities of this Conference have given 
them national recognition as outstanding servitors of the profession and as 
potent leaders in the movement to raise the standards, intellectually and 
ethically, of the Bar. Consequently, Dean Pound at our Annual Conference 
in Los Angeles in 1935, while discussing the history and progress of bar 
examinations, paid this compliment to our Conference: 


“Next to the central examination under the superintendence of the highest 
court of the State, the establishment of this Conference is the most important step 
forward in the movement upward from the decadent system of the last quarter of 
the Nineteenth Century. It is a characteristic feature of an era of cooperation in 
all lines of activity.” 


Notwithstanding its rather recent and humble beginning, this Conference 
has achieved many things. It has brought representatives of the various state 
boards together in these annual meetings for the personal interchange of 
ideas and experience. It has procured the attendance of noted legal educators 
and leading bar examiners from different sections of the country to address 


147 








us on legal learning and bar examination technique. It has published and 
circulated gratis among the bar examiners, law school deans and members 
of the highest courts of the nation its monthly magazine, The Bar Examiner, 
containing instructive articles and statistics on the subject of legal education 
and bar admissions. 

It instituted at its earlier annual meetings, and as a part of the program 
thereof, notable rownd-table conferences covering the subjects of character 
investigation, method and content of bar examinations and the minimizing of 
the repeater-examinees. More recently, it has innovated bar examination 
clinics where we have been privileged to witness bar examiners actually 
functioning, and where, as at Boston last year, we were taken “behind the 
scenes” by the Massachusetts Board and permitted to witness, and participate 
in, its oral examination of a number of applicants. 


Its CHARACTER INVESTIGATION SERVICE 


But most important of ali, its outstanding achievement, in my opinion, 
was its establishment of the Foreign Applicant and Attorney Investigation 
Service. Much akin to Mark Twain’s observation about the weather, there 
is a great deal of talk about “character” in our profession but not much is 
actually done about it. “There is a vague popular belief,” said Lincoln, “that 
lawyers are necessarily dishonest.” In recognition of this, the organized Bar 
through its admission and disciplinary agencies, is doing the best it can to 
“clean house.” 

While State Boards can and do efficiently check the character of local 
applicants, it is practically impossible for them to conduct an adequate char- 
acter examination with respect to applicants who come from distant localities 
in other states. Herein the “carpet bagger” or migrant attorney ofttimes 
finds a loophole through which he may enter, notwithstanding the vigilance 
of the local Board. 

It was for this reason that The National Conference of Bar Examiners 
initiated and offered to all the State Boards its service of investigating 
foreign applicants to the Bar. As a unified national body it was peculiarly 
equipped to undertake and render this service. This Conference with its 
nation-wide contacts and highly developed technique in this delicate matter, 
has been singularly successful in its character investigation work. Its reports, 
while accurate and impartial, are thorough and comprehensive. It has been 
a matter of amusement to bar examiners using this service to witness the 
amazement of foreign applicants when transgressions, which the latter thought 
were either unknown or forgotten, were disclosed at the hearing of their 
applications. The charge for each investigation and report is but $25.00 
which is generally added to the admission fee or, as in some states, is required 
to be paid directly by the applicant himself. 
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I am happy to report that twenty states are now subscribing to the char- 
acter investigation service of this Conference, but I want to say with all the 
earnestness at my command, that I hope before the present year is ended, all 
State Boards will avail themselves of this service, so that the loophole through 
which the unfit migrant attorney enters, will be completely closed. I urge 
the adoption of this plan by all of the State Boards for the further reason 
that it provides the sole source of income for the maintenance of this organi- 
zation and without which it must cease to exist, at least as an independent 
institution. Speaking somewhat as a veteran bar examiner about to retire, 
I feel that this Conference is so advantageous, if not necessary, to the various 
State Boards and the efficient and progressive performance of their functions, 
that each Board or State would be justified in making a direct and substantial 
annual appropriation for its maintenance. However, at this time, no such 
request or even suggestion is being made. All that I am stressing, as Chair- 
man of this Conference, is that every state utilize this important service. 


BRINGING EXAMINERS AND INSTRUCTORS TOGETHER 


In addition to establishing contacts between the bar examiners them- 
selves, another laudable achievement of this Conference has been the pro- 
motion of a better acquaintanceship of the examiners with the personnel and 
methods of law teachers in their respective states. At our Conference held 
in Boston last year, we unanimously passed a resolution reaffirming our prior 
recommendation to the effect that joint advisory committees consisting of 
representatives of the bar examiners, law schools, bar and bench, be set up 
in each state to give consideration to the matter and problems of legal educa- 
tion and bar admissions. The Association of American Law Schools has joined 
in this recommendation. 

Pursuant thereto, we addressed letters to the Chairman and Secretary 
of each State Board of Bar Examiners, urging the formation of such com- 
mittees. Practically all of the Boards so addressed have signified their desire 
to cooperate in this movement and it is gratifying to observe that at the 
present time several states have acted on this suggestion. 


ADVANTAGE TO Bar EXAMINERS 


It is my earnest hope that by the time of our next annual meeting, all the 
states will have such committees. As there appears to be some diffidence, if 
not inertia, in certain states with respect to the adoption of this proposal, I 
here and now suggest that the said Section on Legal Education would be the 
ideal agency through and by which the examiners and instructors could be 
brought together. It would appear to be inevitable that bar examiners who 
isolate themselves from the law instructors become strangers to the current 
trends of legal education. As a consequence, their qualifications as competent 
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examiners become subject to question and their examinations the object of 
criticism. No progressive-minded examiner should close his eyes to the report 
of the Committee on Bar Examinations of the Association of American Law 
Schools, rendered at its convention in Chicago last Winter. Without attempt- 
ing to discuss that report, I deem it important and instructive to here briefly 
list the chief points of criticism or sources of dissatisfaction to certain bar 
examinations as registered by law instructors, viz: 


Archaic subject content; 

Provincialism or over-emphasis of local law; 

Insufficient use of optional questions; 

Inconvenient dates of examinations; 

Insufficiency of time allotted for answering questions; 

Unskilful drafting of questions; 

Inadequacy of staff or technical equipment; 

Lack of mutuality of understanding between bar examiners and law schools. 


SONS Om ON 


ADVANTAGE TO LAW INSTRUCTORS 


On the other hand, through the instrumentality of the aforesaid joint 
advisory committee, law instructors can hardly fail to improve their technique 
by obtaining the advice and counsel of the more practical bar examiners or 
other practitioners who may sit on such committee. The law teachers who 
deprecate bar examiners as public nuisances in the field of legal education 
may at times need a little sedative, if not stronger specific. This is particularly 
true in the case of those professors who spend their time stressing their poli- 
tical theories rather than inculcating legal principles. 

In this age made “jittery” by so many uncertainties, let us cling to cer- 
tainties! For the type of professors just mentioned, I desire to quote the 
admonition of Eustace Cullinan, Esq., my successor on the California Board, 
recently published in our State Bar Journal: 


“The full-time law teacher has done much to improve the standard and the 
average of the scholarship and ability of bench and bar. But this generation of law 
teacher has been pastured on the sheltered college campus and has never had to 
forage on the unfenced and overcrowded range. If he has gained something thereby 
he has also missed something. His job is to fit youth for life on the range. But 
has he got what it takes?” 


Success oF COOPERATIVE COMMITTEE IN CALIFORNIA 


To illustrate the usefulness of these joint advisory committees, I would 
like to briefly cite my experience of this last year on our California Com- 
mittee for Cooperation Between the Law Schools and the State Bar. This 
Committee consisted of the seven bar examiners, nine law school deans, the 
president of the State Bar and three other members of the Bar. The Com- 
mittee divided itself into sub-committees to consider and report on the fol- 
lowing subjects: 
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Adjective law; 

Answers to last bar examination questions; 
New legislation and rules for admission; 
Coach and cram courses; 

Weeding out law students. 


Wm oh 


Some of these subjects were inspired at previous meetings of The National 
Conference of Bar Examiners, notably Adjective Law, or the question as to 
whether law schools are adequately training their men in procedure and 
practice. 

The conclusions reached by said Committee after careful investigation 
and consideration are most instructive, e.g.: 


With Respect to Adjective Law 


“Academic instruction can offer no substitute for experience in the practice 
of law. . . . On the other hand that training which comes of experience can be 
acquired after emergence from Law School. . . . The recent experiment con- 
ducted by the Stanford Law Society at San Francisco in presenting to the Bar 
a course of lectures by experienced practitioners dealing with the techniques of 
practice demonstrated that there is not only need but demand for post-graduate 
instruction and training in the practical work of dealing with the affairs of 
clients.” 


Bar Examination Questions 


“The Committee is of the opinion that the report indicates that the questions 
and grading of the answers are adequate and fair. 

“The Committee recommends that similar work of this kind be done from 
time to time for the purpose of determining the quality of the questions and the 
accuracy of the grading of the answers for the mutual help of the Committee of 
Bar Examiners, the different Law Schools, and the applicants. 

“In this connection, it may be said that the Committee recognizes that it is 
difficult for any one person, or any two or three, to prepare questions covering 
all subjects upon which applicants are examined. The Committee has studied 
the possibility of having a certain number of questions drafted by leading out-of- 
state teachers of law in various parts of the United States. This would take some 
burden from the Committee of Bar Examiners and, at the same time, place at 
their service the experience and skill of recognized leaders in the teaching pro- 
fession throughout the United States.” 


Coach and Cram Courses 


“The opinion of the Committee as a whole seems to be that so-called ‘cram 
courses’ under careful supervision may serve some useful purpose. However, 
they may prove detrimental if the student attempts to take them while he is 
actually pursuing his studies in Law School or if he relies on them as a substitute 
for class-room work.” 


Weeding Out Law Students 


“The part-time schools represent the only field in which a more stringent 
application of the weeding out process can produce substantial results.” 
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Legislation and Rules for Admission 


“The new legislation is now a matter of record, further discussion of this 
phase of the sub-committee’s work is unnecessary. Assistance has been given by 
the entire Committee to the Committee of Bar Examiners in formulating new 
rules for administering the newly amended Act governing admission to practice 
law.” 


First YEAR Bar EXAMINATIONS 


This last impels me to mention an innovation in bar examination pro- 
cedure which may be novel to most, if not all, of you. Whereas heretofore the 
bar examiners had no authority to make rules, that being a function of the 
Governors of the State Bar, subject, however, to the sanction and approval of 
the Supreme Court, now under a statute which became effective last month 
(Chapter 503, Statutes 1937) the Committee of Examiners are empowered to 
make their own rules subject only to the approval of the Board of Bar Gov- 
ernors. In addition, they are given the right to accredit all law schools for 
purposes of the California bar examination. But most novel of all, they are 
authorized to require, in addition to the final examination, a first year bar 
examination which must be taken by all students of unaccredited schools, 
before they can claim any credit for their first year’s study of the law. 

Pursuant to this authority, the California examiners have just completed 
their new rules which have been approved by the Bar Governors. These 
rules provide that only those schools in California which have enjoyed a per- 
centage of success of not less than 30% for the applicants taking the final bar 
examination for the first time during the preceding three years, shall be ac- 
credited, whilst out-of-state schools which are found to maintain substantially 
the same standards, are also entitled to be accredited. 

It is complimentary to the Section on Legal Education of the American 
Bar Association and to our Secretary, Will Shafroth, who happens to be the 
Adviser of that Section, that the California Committee has determined all 
schools presently approved by the American Bar Association are entitled to 
be accredited under the California law. 


Our FUTURE 


In conclusion, I cannot retire from the Chairmanship of this Conference 
without testifying that Will Shafroth is the heart and brains of this organiza- 
tion. I shudder to think what would happen to it should we lose his service, 
inspiration and guidance, so generously and gratuitously rendered since its 
inception. If, however, the bar examiners of the nation will immediately and 
henceforth cooperate with him by deed rather than by word, particularly 
through the unanimous adoption in all of the states of our Foreign Applicant 
Investigation Service, I am sure he will be thereby induced to continue with 
us and this National Conference of Bar Examiners will go forward to greater 
achievement. 
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Correlation of Law School Records and 
Bar Examination Results 


By Horace B. GARMAN 


Secretary, Illinois State Board of Law Examiners* 


The topic which I am to discuss implies that there should be some rela- 
tion between the results of the bar examination and the law school record of 
those who write the examinations. Law schools are charged with the respon- 
sibility of educating our lawyers and, for the most part, men and women today 
are compelled to attend law schools to obtain the education necessary to 
qualify for the bar examination. Even if we consider the bar examination 
primarily as a test of the applicant’s ability to enter upon the practice of law, 
unless it is found that the result of the bar examination bears a more or less 
definite relation to the law school record of the applicant, either the examina- 
tion or the law school is seriously at fault. 

We must assume that it is implicit in the system of bar examinations that 
not all who graduate from law school shall pass. Furthermore, I feel sure 
that it will not be seriously contended that all law school graduates should 
pass. The system of legal education has not yet been perfected, generally at 
least, to the point where a degree from any law school should entitle a man 
to a license to practice law. We still have many law schools operated solely 
to make money; others operated without the profit motive must neverthe- 
less maintain their enrollment to pay operating expenses. In both cases the 
incentive is lacking to discriminate in the admission of students or in the 
elimination of students who prove unworthy. Such schools are gradually 
disappearing or are being reformed through the efforts of the bar examiners, 
the courts, and the bar associations. In many of the better schools, however, 
the students are dealt with in such large numbers with so little time or oppor- 
tunity for exact individual appraisal that the faculties themselves would 
hardly say that all the graduates are fitted to practice law. About all they 
can say is that from a purely academic point of view, the students have satis- 
fied their requirements for graduation. 

So for the present at least, it appears to be essential that those who seek 
admission to the bar shall submit to an examination in which it is to be 
reasonably expected some shall fail. At the same time the law school rec- 
ords are entitled to some validity and the bar examinations, in the quantity 
and quality of applicants which they pass, should in a reasonable measure 
reflect the validity of those records. In fairness to the students who have 





* One of the addresses delivered at the annual meeting of The National Conference of 
Bar Examiners in Kansas City, September 28, 1937. 
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completed the curriculum in recognized law schools and in fairness to con- 
scientious law teachers, the outcome of the bar examination should not be 
pure conjecture. 

When I became a member of the Board of Law Examiners in 1933, the 
haphazard charge was being made that the bar examinations passed the poor 
students and failed the honor students. I was told that the charge was not 
new and that I need not fear that brother examiners had been so lax in 
their methods or so careless in their work as to justify any such condemnation. 

Nevertheless, the conspicuous failure on his first examination of a promi- 
nent honor student had given new impetus to the charge and it seemed neces- 
sary to learn the facts to satisfy the conscience of the examiners, if nothing 
more, and if possible to demonstrate to the critics that their charges were 
untrue. 

Before I relate figures and percentages, which are likely to be confusing, 
I shall state that a careful study of the results of 4,617 examinations taken by 
graduates of eight law schools in Illinois in a five year period disclosed that 
to an amazing degree the success of a candidate for the bar was forecast by 
his law school record. In other words, as a general proposition, the good 
student passed and the poor student failed. 

Because I think some system should be designed for a more or less 
general use in this field, I shall outline briefly how we proceeded to get the 
facts in Illinois. For study a period of five years was chosen, from 1929 to 1933, 
inclusive. During this time there were no changes in the methods of exam- 
inations; the standards for admission to the bar remained the same; and the 
law schools operated in a uniform manner. Graduates who wrote the exam- 
inations one or more times during that period were rated by the various law 
schools according to their rank in the upper, middle, or lower third of their 
graduating class. The researcher for the Board of Law Examiners then 
classified these same graduates into six groups, namely, the upper, middle 
and lower third of those who passed the bar examination and the upper, 
middle and lower third of those who failed. The upper third of all who passed 
the examination was designated as Group A; the middle third of those 
who passed, group B; and the lower third of those who passed, Group C. 

Of those in Group A on their first examination, we found the highest 
percentage was from the upper third of the law school graduates. The next 
highest percentage was from the middle third of the graduates and the 
smallest percentage was from the lowest third of the law school graduates. 
This was not only true of law school graduates as a whole, but was true of 
the graduates of each individual law school, except one which had too few 
to be counted. Specifically, out of 939 graduates from the upper third of 
their graduating class, 43% not only passed the examination on the first at- 
tempt but were in the upper third of all who passed. Out of 944 in the 
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middle third of their graduating class, 20% passed the bar examination on 
their first attempt in the upper third of all who passed, and of 1,070 who 
graduated in the lower third of their graduating class, almost 12% were in 
the upper third of all who passed. 

Furthermore, the bar examination passed, in the first instance, 82.7% of 
all who graduated in the upper third of their class; 64.4% of all who grad- 
uated in the middle third of their class; and 49.5% of all who graduated in 
the lower third of their class. It followed, as it logically should, that the 
number of repeaters for second, third, fourth, and fifth examinations was 
highest among the bottom third of the law school graduates and smallest 
among the highest third of the law school graduates. 

I have previously stated that the bar examination, by the quantity and 
quality of the candidates passed, should in a reasonable measure reflect the 
validity of law school records. While there may always be doubt as to how 
accurately the results of the examination should reflect the law school records, 
when the highest group in law school ranks first on the bar examination, the 
middle group ranks second, and the lowest group ranks third on the bar 
examination, I believe there is a reasonably satisfactory relation between the 
work of the law schools and the work of the bar examiners. 


In my opinion, the results of the bar examination should also reflect the 
distinction which is recognized as existing between schools, at least between 
groups of schools. There is no doubt but that the day schools offer superior 
advantages and should produce superior students on the whole, although 
it is not uncommon for graduates from evening schools to rank high on the 
bar examination. Of the eight schools included in our study, three were ex- 
clusively day schools and five were evening schools or combined day and 
evening schools. One evening school, which is no longer recognized, refused 
to cooperate in this study. In the five years 91% of the upper third of the 
graduates from the day schools passed the first bar examination as compared 
with 77.2% of the same group from the evening and combined day and eve- 
ning schools. This, in my opinion, is also a satisfactory correlation of the 
results of the bar examinations with the law schools. 

However, we noted with considerable interest that although there was 
a variation of only 5 per cent between the day schools in the comparative 
success of the upper third of their graduates in passing the first examination, 
in the group of evening and combined day and evening schools the varia- 
tion was much greater. Ignoring one school, which had only a few graduates, 
the variation was 27 per cent. Such a variation cannot be attributed to any 
defect in the bar examination and should be a matter of grave concern to the 
school at the lower end of such extreme. 

Further figures would only labor the point which I wish to make in this 
short paper, namely, that a careful study in Illinois has shown a definite cor- 
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relation, i. e., mutual relationship between law school records and bar exam- 
ination results. It has shown: 

1. That the highest third who passed the bar examination in the first 
instance contains the smallest percentage from the lower third of the law 
school graduates, nearly twice as many from the middle third of the law 
school graduates and almost four times as many from the highest third. 

2. That graduates in the upper third of their graduating class are the 
most successful in ultimately passing the bar examination, those in the middle 
third next, and those in the lower third least successful. 

3. That very few, in fact the number is almost negligible, from the upper 
third from the day schools write the bar examination more than twice out 
of the permitted five times. 

4. And it has shown that a much higher percentage from the upper 
third of the day schools pass the first bar examination in the first instance 
than from the similar group in the evening and combined day and evening 
schools. 

Needless to say, we were pleased with the result of our study. From 
the time the first Board of Law Examiners was appointed by the Illinois 
Supreme Court in 1897, the members have been chosen with care. Many of 
them have served a long time and because the terms of the members are 
staggered there have always been men of experience in the service. Those 
who make up the Board today, as well as former members, would have been 
very much surprised if our study had shown any great disparity between the 
results of the examinations and the law school records of the applicants. If 
we point with pride to our record, we do so with full knowledge that it must 
not be unusual and that comparable or even better results may have been 
obtained in other states. We are conscious also that our work has not been 
perfect. Perhaps as lawyers we may be permitted to call it reasonably 
satisfactory. , 

Realizing the value of such a study not only to us but to the schools, we 
have adopted the practice, after each examination, of submitting to each of 
nine or ten law schools a complete list of all their graduates separated into 
groups indicating whether each graduate was in the upper, middle or lower 
group of those who passed or failed the examination. The schools are left to 
determine from their own records how our rating of their students compared 
with their school records. 

We also submit to all schools a tabulation which shows the percentage 
passing and failing from each school on first examinations and on repeat ex- 
aminations. This enables each school to determine the success of its graduates 
as compared with the success of graduates from other schools. 

I am told that in years past the questions used on the bar examinations 
were not available to the public. In Illinois the quiz masters, aware of their 
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usefulness, obtained them by having one man designated to remember as 
nearly as possible one question. As soon as that man finished an examination 
session he rushed back to the quiz master’s office and dictated the question to 
a stenographer. I have never seen any of that dictation transcribed but per- 
haps the subsequent failure of the product of a quiz course may be attributed 
to the faulty memory of the man who undertook to remember a question. 
Today we publish the questions after each examination for general distribu- 
tion. 


Thus the schools in Illinois are furnished with all the information avail- 
able—the questions, the relative success of their graduates, and the compara- 
tive success of the different schools. In furnishing this information to the 
law schools, we have at least placed ourselves in the position to have our 
work reviewed and criticized. Thus far practically the only criticism has 
come from the dean of one of our schools and his objection is directed not 
at our work but at the system of bar examinations as a whole. 


The Committee of Bar Admissions of the Association of American Law 
Schools, in its report to the association last December, makes this statement: 


“The significant thing . . . is that although we are willing to accept 
the responsibility for training and preparation, and although we approve 
the principle of the independently conducted bar examination, we have 
as an organization paid relatively little attention to the adequacy and selec- 
tivity of the examinations which test our product.” 


Continuing, the report says: 


“And the bar examiners on their side have done relatively little to 
familiarize themselves with the scope and content of the training they are 
testing. The truth seems to be that each group has been so intent upon 
its own immediate problem, the law schools of educating, the examiners of 
examining, that the common objective of sound preparation and discrim- 
inating selection, as a joint responsibility has been largely lost in the 
shuffle.” 


I agree with substantially everything which I have quoted. In particular 
do I agree that the law schools have paid relatively little attention to the 
adequacy and selectivity of the bar examinations. As pointed out, it is the 
product of the law school which is being tested by the examination, and it 
seems to me that the schools should be intensively interested in the process. 
I am sure they do not profess infallibility, and it is entirely possible that a 
careful consideration of the examination methods, questions, etc., together 
with careful study of the results of the examination may disclose some weak- 
nesses in the educative process and in the rating of their students. 


Hon. Francis Martin, Presiding Justice of the Appellate Division, First 
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Department of the State of New York, in an address before the Association 
of the Bar of New York City last May said: 


“The present educational requirements for admission to the bar in 
this state are very exacting and severe. It seems, however, that a closer 
study should be made of prospective applicants seeking admittance to our 
law schools. Tests might be devised for all applicants to be applied prior 
to the time they begin the study of law. Those not fitted for the profession 
should be immediately rejected. The unfit should be eliminated before they 
enter the law school.” 


It is possible that careful investigation by the schools may disclose some 
merit in the suggestion of Justice Martin. Why should law schools continue 
to graduate men of poor caliber only to have them pass the bar finally after 
a series of failures and cram courses? In 1934 the examiners in Illinois 
dropped from the accredited list a law school which had consistently main- 
tained a very poor record on the bar examination. This action was subse- 
quently sustained by the Supreme Court. From the results of the bar exam- 
ination, at least, it would appear that other law schools accept and graduate 
men of very mediocre ability. Undoubtedly studying the results of the bar 
examinations should at least enable the schools to appraise their own proc- 
esses with a view to ascertaining and correcting existing defects. It would 
also place them in a position to make helpful and constructive criticism of 
the process of bar examination. 

A hopeful and encouraging development from our distribution of bar 
examination data came recently. From two schools we have requests for their 
rating not only on the examination as a whole but also on each separate 
subject in the examination. Frankly, I think they have in mind that some 
particular courses in their curriculum are weak and they are seeking the 
results of the bar examination as an independent check-up. Although we had 
just completed such a study on all law schools on one examination, I doubt 
if one examination is sufficient on which to base definite conclusions. How- 
ever, if on several examinations it appeared that a particular school showed 
up badly on particular subjects, the inference might be justified that those 
subjects were being poorly taught in that school. Certainly if on any examina- 
tion several schools show up badly on any subject in the examination a doubt 
would be raised whether the questions asked on those subjects were proper. 

This bringing together and correlating the results of the bar examination 
and the law school records is as helpful to the bar examiners as it is to the 
law schools. It was one of the important recommendations of the report of 
the Bar Admissions Committee of the Association of American Law Schools. 
I would not be understood as even suggesting that the result of the Illinois 
study which I have referred to is something which the law schools only should 
take notice of. 
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The result of our study might have been a very different picture. There 
might have been serious discrepancies which required explanation, in which 
case I should say the burden would have been upon the examiners to justify 
their position. Fortunately the principal advantage to the examiners was that 
it verified our belief that we were not greatly at variance with the law 
schools in rating their graduates in groups. But conditions can change rapidly 
and only by constantly checking our results can we proceed with confidence. 
The authority which appoints the examiners, the applicants examined, the 
law schools and the bar—all have the right to demand that the examiners 
evaluate their work according to the best standards and be at all times ready, 
within reasonable limits, to justify their results. 

If the report of the Bar Admissions Committee of the Association of 
American Law Schools is a fair indicator, I believe the law schools are pre- 
pared to cooperate with the bar examiners to a greater degree in attaining 
our common objective. I do not say that our study or our methods are the 
best—we designed them ourselves—but only when data similar to that which 
we have obtained is available are we in a position to confer with the schools. 
Inasmuch as most of the information necessary is in the hands of the exam- 
iners, I think it behooves them to organize it and make it available. I should 
like to think that, if such data as I refer to had been compiled at an earlier 
date in Illinois, and kept up to date, the school which we dropped from the 
accredited list would have been eliminated years before or would have 
reformed and preserved itself. 

While I have characterized the correlation of our work with law school 
records as reasonably satisfactory, I am sure that no examiner is entirely 
satisfied with what it shows. Better results would follow, no doubt, if the 
examiners were in closer touch with the educative process and had a better 
grasp of the method and materials of instruction today. The development of 
new branches of law warrant, if they donot require, an expansion or elabora- 
tion of the subjects covered in the bar examination. There is also a rather 
persistent demand that the law school record of applicants be taken into con- 
sideration in some manner on the bar examination—perhaps in close cases 
to determine whether or not an applicant should pass or fail. This would 
be extremely difficult to do fairly inasmuch, as I have pointed out, there 
appears to be suah a wide variation in the quality of work done by different 
law schools as indicated by the bar examinations. Out of the upper third of 
the graduating class in one law school a very much higher percentage will 
pass than from a similar group in another law school. Giving credit for 
school work, as suggested, would have the direct effect of passing a greater 
number of applicants, but that criticism, if it is justified at all, would be mini- 
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mized by the fact that the applicants who benefited thereby would be only 
those who had shown superior ability in law school. 


Several years ago most of the questions used on the Illinois examinations 
admitted of more or less categorical answers with a minimum of explanation. 
The criticism was made by law teachers that such questions played into the 
hands of the quiz masters who found it comparatively easy to drill their stu- 
dents on that type of answer, which was totally unlike the training the stu- 
dents had received in law school. Since then we have been doing a good 
deal of experimenting in different styles of questions, placing more emphasis 
on reasoning. While it makes the work of the examiner more arduous, law 
teachers and the applicants have been better satisfied. In this field alone, I 
am convinced a great deal more can be accomplished in improving the bar 
examination. I mention this merely as one suggestion which has come from 
law teachers. They could give us many more, I am sure. Once we get the 
facts assembled and sit down together, we shall find many ways to aid each 
other to the end that a system of bar admissions may be evolved which will 
be more satisfactory to all concerned. And the examiners and the law 
teachers have too much to contribute to each other for their mutual assistance 
to be delayed much longer. There are those who would abandon the present 
democratic system of bar admissions altogether; there are others who would 
place some arbitrary, artificial limitations on the number who may be admitted 
to the bar. Numerous proposals appear in the law journals for reform—many 
submitted by writers who have no first hand information about the problem. 
There is the popular cry that the bar is overcrowded and that fewer lawyers 
should be admitted. To all of which the examiners and the law schools 
should give some attention because they are the logical parties to plan any 
reforms which may be needed. Our objective is a mutual one, our separate 
tasks must be correlated; the examiner is truly the agent of the outside world 
but the tests he prescribes must coordinate with the wisdom of the cloister 
in the selection of lawyers to meet the needs of the social order. 





Immediately after the Kansas City meeting the headquarters of the Con- 
ference were moved to Ann Arbor, Michigan, where the Secretary of the 
Conference will assist Mr. Herbert Harley in the work of the American Judi- 
cature Society in addition to continuing as Adviser to the Legal Education 
Section of the American Bar Association. 
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